N TED STATES OF AMER CA
V.

AR ZONA TUFFLITE INC,
successor-in-interest to
MLTI PLE USE, | NC

| BLA 94-405 Deci ded June 26, 1998

Appeal froma decision by Admnistrative Law Judge Ranon M Chil d
dismssing a contest of the validity of the Wite Wil can No. 2 pl acer
mning clam AZ MC 28246-1 and | BLA 88- 403.

MNfirnmed as nodifi ed.

1. Admnistrative Procedure: Administrative Law Judges--
Admini strative Procedure: Hearings--Hearings

Wien the Board of Land Appeal s renands a case to an
admnistrative |awjudge, the admnistrative | aw judge
nay expand the scope of his review unless specifically
prohi bited by the remandi ng decision, if either party
tenders an offer of proof sufficient to permt himto
conclude that, if established, the facts tendered woul d
conpel a reversal of his previous findings of fact.
Wien a party tenders an offer of proof and the

admni strative | aw judge concl udes that the of fer of
proof is not sufficient to conpel expandi ng the scope
of the hearing, this Board wll not overturn that
decision wthout a clear show ng of error.

APPEARANCES.  Patricia Leigh Dsert, Esg., dfice of the General Qounsel,
US Forest Service, A buquerque, New Mexico, for the Lhited S ates;
Douglas G Martin, Esg., Phoenix, Arizona, for Arizona Tufflite.
(PN ON BY ADM N STRATI VE JUDGE MULLEN
Arizona Tufflite, Inc. (Arizona Tufflite), successor-in-interest to
Miltiple Wse, Inc. (Milltiple Wse), has appeal ed a My 18, 1994, Deci sion
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i ssued by Administrative Law Judge Ramon M Child. 1/ In his decision,
Judge (hild dismssed the proceedings in the above titled hearing on the
grounds that the US Forest Service, Departnent of Agriculture (Forest
Service), had failed to present a prina face case as to the lack of a

di scovery of punmice on the Wiite Mulcan No. 2 mining claim granted

di smssal based on an Arizona Tufflite "Mtion for Involuntary Nonsuit or
Dsmssal," and denied the Gontestee's "Mtion for Further Hearing, Tender
of Gfer of Proof."

An outline of the history of this case is necessary for an

under standi ng of Judge Child s Decision and the resulting appeal. O

July 31, 1953, eight individuals located the Wite Vulcan Nbo. 2 claimas a
160-acre association placer claim As located, the Wite Wil can No. 2
included the SE%of sec. 19, T. 232 N, R 8 E, dla and Salt R ver
Meridian, Arizona. Follow ng a nunber of conveyances the cl ai mwas
purchased at a sheriff's sale by Mneral Trust Corporation and conveyed to
Mneral Services Qorporation (Mneral Services). Mneral Services filed a
patent application wth the Bureau of Land Managenent (BLM on Novenber 1,
1978. An anended mineral patent application was filed on Gctober 23, 1981.

General ly, the geology at the site consists of a relatively thin |ayer
of overburden, under which there is a deposit of punice containing naterial
descri bed as having been "reworked.” This |ayer or bed contai ns pum ce
and other naterials, such as scoria, tiff, nudflow clay, and fine
nmaterial, which were deened to have a del eterious effect on the val ue of
the contained pumce. Belowthis layer is a |ayer or bedded deposit about
20 feet thick containing largely unadulterated "air-fall" pumce. Inits
anended application Mneral Services described the val uabl e mneral on the
cl aimas "popcorn" pum ce, because the punmice occurs on the claimin the
formof rounded nodul es.

O May 7, 1982, BLMissued a Mneral Entry Fnal Certificate and held
the clains for patent. However, final approval of the application was
w thheld pending a field examnation and mineral report. n CGctober 26,
1982, a Forest Service Mneral Examiner conmenced a nmineral exanination
of the claim He prepared a report of his findings and stated his opi ni on
that the land was nonmneral in character and no di scovery existed wthin
the confines of the claim

The Forest Service then initiated a proceedi ng contesting the
validity of the claimby issuing a conpla nt which was served on M neral
Services on Qctober 18, 1985. 2/ A hearing, held in Phoenix, Arizona, on

1/ Oh May 27, 1994, Judge Child issued an errata correcting one word in
his Miy 18 Deci si on.

2/ Technical ly, mning cla mcontest proceedings are initiated by BLMon
behal f of the Forest Service. The Forest Service actively sought issuance
of the conplaint, its expert wtnesses were either enpl oyees of or
consultants to the Forest Service, and its counsel is an enpl oyee of the
Forest Service. Mneral Services, the owner of record when the conpl ai nt
was issued, is a wholly owed subsidiary of Miltiple Use. Miltiple Wse
subsequent | y assuned the defense, and was substituted as the naned party.
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Cct ober 27 through 31, 1986, was adjourned, and a further hearing was hel d
on January 12 through 16, 1987. Follow ng extensive briefing whi ch
continued through August 12, 1987, Administrative Law Judge Harvey C

Shei tzer issued his Decision on March 25, 1988. 3/

In his Decision, Judge Sneitzer nade the fol low ng findings which are
pertinent to this appeal :

A discovery of a valuable mneral deposit of unconmon
variety pumce exists on the Wite Wulcan No. 2 placer mning
cl ai mbecause its uni que properties (uniformsize, absence of
staining material) give it a specia and distinct val ue (premum
price) for stone washing over other ordinary donestic pum ce
deposits. However, [the NAZof the NWiof the SE% the B/ of the
FY and the S2of the SW} are nonmineral in character * * *,

Furt hernore, because any di scovery that mght have been
nade prior to ctober 31, 1957, was subsequently lost, a
qgual i fyi ng di scovery was not nmade until after the cla mdevol ved
toasingle entity, and the claimknown as Wite Vul can No. 2
nust be limted to no nore than 20 acres (two regul ar and
contiguous 10-acre parcels). The two parcel s nay be sel ected by
contestee from[the S4Zof the NWiof the SE4and the NAof the
SWaof the SE4. UWon selection * * * the claimnmay go for
patent, all el se being regul ar.

(Judge Sneitzer's Decision at 51.)

The Forest Service and Mil tipl e Use appeal ed Judge Saeitzer's Decision
to this Board. Follow ng extensive briefing, we issued Lhited Sates v.
Miltiple Use, Inc., 120 IBLA 63 (1991), affirmng Judge Sieitzer's deci sion
as nodified, and renanding the case to the Hearings Dvision for a further
hearing. Specifically, we nade the foll ow ng fi ndi ngs:

As to the issue of the existence of a discovery on the
claim we find Judge Saeitzer's determnation that * * * the
Wiite Mul can Nb. 2 claimcontai ns an exposure of pum ce suitabl e
for use as a stone-washing abrasive is supported by the record,
and the Forest Service has made no of fer of any evidence that, if
est abl i shed, woul d have conpel led a reversal on this point. Ve
find his conclusion that a prudent person woul d expend his tine
and neans in the further devel opnent of the Wite Vul can No. 2
claimw th a reasonabl e probability that a successful mne coul d
be devel oped when the stone-washing quality pumce is sold in
H Paso, Texas, for 8 cents a pound i s supported by the record,
and the Forest Service has made no of fer of any evidence that,
if established, woul d have conpel | ed a reversal on this point.

3/ The record consisted of 1,700 pages of transcript and over 100 hearing
exhibits. Followng the hearing the parties submtted over 120 pages of
posthearing briefs. Judge Sieitzer's opinion ran nore than 50 pages.
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Notw t hstandi ng the above findings, we find ourselves in
aposition simlar to that we found oursel ves i n when renderi ng
the first decisionin Lhited Sates v. RAttsburgh Pacific .,
30 IBLA 388, 84 1.D 282 (1977). There is one narrow point wth
sufficient inpact to cause us to remand this case for further
consideration. There is no question that the record is
sufficient to support dismssal of the contest if no patent
application were pending. See Lhited Sates v. Lews, 58 | BLA
282 (1981). However, as noted previously, when the record does
not contain sufficient evidence on an essential issue to persuade
the Secretary or his authorized officers that the | aw has been
net, the Departnent cannot legally grant a mineral patent.
Lhited Sates v. Hgbee, supra; Lhited Sates v. Hooker, 48 |BLA
22, 27 (1980); lhited Sates v. Rttsburgh Pacific ., 30 IBLA
388, 84 1.D 282 (1977). The record on the issue of discovery is
lacking in one respect. Judge Sneitzer based his determnation
on Mrgan's unrebutted testinony that his conpany was operating
under an oral contract for the sal e and purchase of two
truckl oads of stone-washing quality pumce a week at 8 cents a
pound. Mbrgan further testified that he nade one shi pnent of
punmice under that contract. Qur concern is that, because the
purchase and sal es agreenent is an oral contract, it is
termnable at wll, and the single shipnent (or snall nunber of
shi pnents) may represent an isolated sal e of Wite Wil can pum ce
at a premumover and above the price paid for common variety
pumi ce.

V¢ are unabl e to deternmine whether the sal e and shi pnent
of pum ce described by Mrgan represents a regul ar narket for
t he stone-washing grade pumice at 8 cents a pound or higher, or
an isolated transaction. See Lhited Sates v. Sater, 34 |BLA
31, 37 (1978); Whited Sates v. Boyle, 76 I.D 318 (1969), aff'd,
Boyle v. Mrton, 519 F.2d 551 (9th dr. 1975), cert. deni ed,
423 U S 1033 (1975); Lhited Sates v. Estate of Denison, 76 |.D
233 (1969). V¢ would have no difficulty dismssing the contest
if a patent application were not pending, but one is and we are
unabl e to adequately discern the extent of the potential for
continued sal es of stone-washi ng pumce fromthe Wiite W can
No. 2 claimat a price which is sufficient to support a
concl usion that a person of ordinary prudence woul d be justified
inthe further expenditure of his labor and neans, wth a
reasonabl e prospect of success, in devel opi ng a val uabl e mne.
Ve therefore find it necessary to remand the case for the tender
of further evidence on that issue. 65/

65/ Notw thstandi ng the narrow scope of this renand,

Adnmini strative Law Judge nay expand the scope of his reviewin
the event that either party tenders an offer of proof sufficient
to permt himto conclude that, if established, the facts
tendered woul d conpel a reversal of his previous findings of

fact. See ldeal Basic Industries, Inc., v. Mrton, 542 F. 2d 1364
(9th dr. 1976); Lhited Sates v. Pttsburgh Pacific ., 68 | BLA
at 3342, 89 1.D
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at 586. It is equally wthin the scope of his authority to
limt the scope of the hearing if no offer of proof is tendered
or, if tendered, he is not convinced that the facts woul d conpel
a reversal of his prior decision.

Lhited Sates v. Miltiple Use, Inc., supra, at 124-25.

V¢ concl uded our deci sion stating:

VW affirmJudge Sneitzer's finding that the preponderance
of the evidence supports findings that: (a) no discovery of
val uabl e mneral existed on the claimon Qtober 31, 1957; (b)
there was no di scovery of val uabl e | ocatabl e mneral on either
cl ai mwhen the ownership passed to a corporate entity capabl e of
hol ding nore than 20 acres in any one mneral claim Therefore,
we affirmhis holding that Miltiple Use would be required to
sel ect 20 regul ar and continuous acres fromanong the 10-acre
tracts that are mnera in character.

By reason of our anendnent of his decision, we hold that
Mil tiple Use woul d be abl e to sel ect the 20-acre parcel from
land identified as tract Nos. 17, 18, 22 through 26, and 32. 76/

Miltiple Use is cautioned, however, that at |east one of two
tracts nust be chosen fromanong parcel s 23 through 26, as the
discovery lies in those tracts. |If, for exanple, parcels 17 and
18 were sel ected, there woul d no | onger be an exposure of mneral
w thin the boundaries of the claamand it woul d no | onger be
valid.

V¢ agree wth Judge Saeitzer's finding that the
preponder ance of the evi dence supports a concl usion that an
uncommon variety of pumce exists on the Wite Vulcan No. 2
mning claim and that the preponderance of the evi dence
presented supports a finding that there is a discovery of
val uabl e | ocatabl e mneral on the Wite Vulcan No. 2. As noted
previously, we woul d have no difficulty dismssing the contest if
a patent application were not pending, but one is and we are
unabl e to adequately discern the extent of the potential for
continued sal es of stone-washi ng pumce fromthe Wite Wil can No.
2 claimat a price which would all ow us to concl ude that a person
of ordinary prudence woul d be justified in the further
expenditure of his |abor and neans, wth a reasonabl e prospect of
success, in developing a valuable mne. Ve therefore find it
necessary to renand the case for the tender of further evidence
on that issue.

76/ Tract 19 is not contiguous to tract 23, 24, 25, or 26, and
therefore is not available for selection. [4/]

4/ In the 1987 hearing, the parties described the various portions of the
clains by dividing theminto 32 equal tracts contai ning 10 acres each.
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Lhited Sates v. Miltiple Use, Inc., supra, at 135.

Lpon i ssuance of our decision in Lhited Sates v. Miltiple Wse, Inc.,
supra, the case file was returned to the Hearings Dvision for further
action in accordance wth our hol ding. The case was reassi gned to Judge
Shei t zer, who sought agreenent as to the issue or issues to be considered
inthe hearing. Failing to achieve an agreenent, on April 9, 1992, Judge
Sheitzer directed the parties to provide witten submttal s and argunents
regarding the issues to be addressed at the hearing.

In response, counsel for the Forest Service stated that her
interpretation of the renand statenents nade on pages 124, 125, and 135 of
our decision (and quoted above) incl uded

several sub-issues: 1) the potential for continued sal es of
Wiite Wil can #2 pumce for use as a fabric conditioner, 2) the
prices paid on a regul ar basis by fabric conditioning conpani es
for pumce sold by Miltiple Use Qorporation and ot her pum ce
suppliers, 3) the present cost of mning, preparing and shi pping
pumce fromWite Wul can Mne #2, and 4) whet her a person of

ordi nary prudence woul d be justified in concluding, based on the
cost, narketability and price, that a successful mne coul d be
devel oped.

(Forest Service letter of April 30, 1992, at 1.) Paraphrasing the 65th
footnote in our decision counsel urged a further expansion of the scope of
the hearing, stating:

The Appeal Board has formal |y aut horized you to enlarge the
scope of this remand "in the event that either party tenders an
of fer of proof sufficient to permt [you] to conclude that, if
establ i shed, the facts tendered woul d conpel a reversal of his
previous findings of fact." (Appeal Decision, page 125, footnote
# 65.)

The Forest Service then offered to present scientific analysis perforned
during 1991 and 1992 to illustrate the quality of pumce in the Wite
Wul can Mne and denonstrate that it is not an uncormon variety of pum ce.

In response to Judge Sneitzer's request, counsel for Miltiple Use
stated that

[t]he only issue the IBLA left for "* * * tender of further
evi dence” was to "* * * discern the extent of the potential for
continued sal es of stone-washing (fabric finishing) pumce from
the Wite Mulcan No. 2 claimat a price which is sufficient to
support a concl usion that a person of ordinary prudence woul d be
justified in the further expenditure of his |abor and neans, wth
a reasonabl e prospect of success, in devel oping a val uabl e mne."
120 IBLA 125, lines 3 through 9 (parentheses added). This
evidence is as fol |l ows:
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1. Records of sales of fabric finishing (stone
washi ng) pumice fromthe Wite Vulcan No. 1 and Wiite
Wul can Nbo. 2 associ ation placer mning cl ai ns.

2. Otober 1991 Aerial photo nap show ng Wiite
Vul can mini ng operati ons.

3. ontinuing nmarket testinony * * * on the
conditions of the national and international narket for
fabric finishing wth pum ce.

4. Arizona Tufflite' s Sal es Brochure.
(Miltiple Use My 12, 1992, Tender of Further Evidence at 1-2.)

Mil tiple Use al so sought the introduction of additional evidence,
based on footnote 65. It urged expansi on of the scope of evidence to
i ncl ude evidence regarding the validity of the Wite Mulcan No. 1 claim
whi ch Judge Sweitzer had previously found invalid, and evidence of a
di scovery on the clains before 1957.

 June 1, 1992, Miltiple Wse filed a further pleading. This pleadi ng
is best described as a notion to dismss coupled wth a further offer of
proof. In this docunent Miltiple Use tendered a wthdrawal of its patent
appl i cation, seeking dismssal of the hearing, based upon the tender of
the wthdrawal . 5/ The basis for the Miltiple Use request for di smssal
was this Board s statenent in Lhited Sates v. Miltiple Use, Inc., supra,
at 124 that "[t]here is no question that the record is sufficient to
support dismssal of the contest if no patent application were pending."
The of fer of proof included exhibits intending to prove the existence of
mni ng operations on the Wite Mulcan No. 1 claim sales of materials from
the clains during the period fromMarch 1, 1988, through April 30, 1992,
the deposition of pumce on the Wite Vulcan No. 1 and Wiite Wil can No. 2
clains, other uses for the pumce fromthe clains, and naterial s testing
docunents. Miltiple Wse offered these docunents as proof that there was a
di scovery prior to July 23, 1955, and that the di scovery continued to exist
after that date.

5/ Acopy of the wthdrawal docunent was sent to the Arizona Sate dfice,
BLM and received by that office on June 4, 1992. n M. 31, 1994, which
was 45 days prior to Judge Child s My 18, 1994, Decision, the Arizona
Sate Gfice issued a Decision accepting the wthdrawal of Miltiple Wse' s
mneral patent application, cancelling the final certificate issued to
Miltiple Use on May 7, 1982, and noting that Judge Sweitzer had deni ed
Miltiple Use's Mtion to ODsmss. Athough it is obvious that the Arizona
Sate Gfice was anare of the appeal, its Mar. 31 Decision was issued at a
tine inwiichit had no jurisdiction over the mneral patent application or
the final certificate. The Mr. 31, 1994, Arizona Sate Gfice Decisionis
ultravires, had no legal effect, andis anullity. See George L. Qaner,
134 IBLA 186 (1995); CGarol Garlton, 117 1BLA 13 (1990): Serra Qub, OQegon
Chapter, 87 IBLA 7 (1985); Petrol Resources Gorp., 65 | BLA 104, 108 (1982);
AZLL Resources, Inc., 64 | BLA 126 (1982).
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h July 6, 1992, the Forest Service filed a statenent in response to
the Miltiple Use Mtion to Dsmss. Qounsel for the Forest Service urged
acceptance of the Miltiple Wse tender of a wthdrawal of its patent
appl i cation, but opposed the dismssal of the contest, arguing that the
evidence it had presented and evidence it intended to present was
sufficient to continue the validity contest. The Forest Service
specifical |y asked Judge Saeitzer to find that the pumce was of a comon
variety.

By Qder dated July 31, 1992, Judge Sneitzer asked for further
briefing regarding whether it was permssible for Miltiple Use to wthdraw
its patent application at that tine, and, if permssible, whether the
contest should be dismssed. n August 11, 1992, Judge Saeitzer issued a
further Qder. Inthis OQder Judge Sneitzer vacated his July 31, 1992,
Qder and denied Miltiple Use's Mbtion to O smss.

The basis for denying the notion to dismss was stated as being the
Board's having "l eft open the possibility that additional issues mght ne
addressed on renmand.” (August 11, 1992, Qder at 2.) After quoting the
| anguage in footnote 65 to Lhited Sates v. Miltiple WUse, Inc., supra,
Judge Sneitzer noted that the Forest Service had nade an of fer of proof
that the Forest Service had deened sufficient to permt an admnistrative
aw judge to conclude that, if established, the facts woul d conpel reversal
of his previous findings of fact, and rule "on remand that the pum ce sol d
by the contestees for fabric conditioning is not a |l ocatable mneral, but
rather is a coomon variety material." Judge Sieitzer then noted that:

In further support of its argunent that di smssal of the
natter is inappropriate, contestant sets forth the principle
that the Secretary of the Interior retains plenary authority
to redetermne any issue relating to the validity of mning
clains so long as title to the clained land remains in the Lhited
Sates. Llhited Sates v. Robert D Hsher, 115 | BLA 277 (1990).
Inlight of this principle and contestant's offer of proof, it
is appropriate and in the interest of judicia econony to receive
evi dence regarding the issue of whether the pumice is a | ocatabl e
mneral rather than to dismss the matter so that contestant nust
fileanewactionif it wshes to exercise its authority to rai se
the issue of locatability. Therefore, contestee's notion to
dismss is denied.

(Oder dated July 31, 1992, at 2-3.) Judge Sneitzer also ruled on Miltiple
Wse's offer of proof as to the issues it had raised inits June 1, 1992,
pleading, finding that Miltiple Use had not nade a sufficient offer of
proof to warrant reopening the contest as to the additional issues

Miltiple Use had raised. Sated another way, he did not find their
argunents conpel | i ng.

In April 1993, follow ng a nunber of postponenents, the case was
reassi gned to Admnistrative Law Judge Child, who set an August 23, 1993,
hearing date. Follow ng further postponenents at request of counsel, they
filed a Joint Mbtion to continue a hearing set for My 10, 1994, to pernit
a negotiated settlenent. In an Qder issued on April 18, 1994, Judge Child
deni ed their notion.
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A Hearing was hel d i n Phoenix, Arizona on May 10, 11, and 12, 1994.
Testinony was presented by three wtnesses called by the Forest Servi ce.
The first was Kenneth Al en Jacobs, a Forest Service enpl oyee, who
testified that mining had been ongoi ng on both clai ns since the prior
hearing. He noted that, even though the Forest Service was of the opinion
that the pumce was common variety it had been admnistering the clains as
if the pumce were locatable. (Tr. 72.) The mining had been conducted by
Arizona Tufflite under mning plans of operations. Mning was conduct ed
inparcels 5 11, 12, 13, 14, 15 23, 24, 25, and 26, and a portion of
parcels 32 and 6, under a mning plan of operations approved by the Forest
Service on April 17, 1990. The plan of operations was anended in 1992 to
include parcels 17, 18, and 23. (Tr. 79 and 86.) He estimated that
stockpiles in the area contai ned 500,000 yards of processed naterial .
Jacobs stated that he had personal | y observed the mni ng operations during
the 4-year period inmediately prior to the hearing.

The second Forest Service wtness was Jerry M Hoffer, Professor of
Geol ogy, Whiversity of Texas, H Paso. Professor Hoffer was considered
an expert inthe field of punice deposits and pumice used in the fabric
washing industry. (Tr. 138, 232.) During the course of his
exam nation of punmi ce deposits and punices used in the garnent washi ng
industry Hoffer devel oped a series of tests used by himto eval uate punm ce
for use in garnent washing. He noted that three processes are used in the
garnent washi ng i ndust ry —aci d washi ng, st one washi ng, and enzyne washi ng.
(Tr. 141-42.) Hoffer had tested a nunber of deposits, including pum ce
taken fromthe Wite Wil can clains and sold to the garnent washi ng
industry, and found Wiite Vul can punice suitable for use in that industry.
After noting that in 1987 there were 25 to 30 deal ers selling pumce to
the stone washing industry, that nunber had been reduced to 8 at the tine
of the hearing, when the industry changed and only the best coul d survive.
(Tr. 198.) e of these was Arizona Tufflite, which had been selling
punmce every year since 1984 or 1985. (Tr. 196, Ex. G23.)

Hoffer testified that between 1986 and 1993 Arizona Tufflite sol d
punmice to the garnent washing industry, receiving approxinately 9¢ to 10¢
per pound. (Tr. 251.) He stated that the val ue of the Arizona Tufflite
punmice sold to the garnent washing i ndustry was $209 per netric ton, when
cal cul ated using the average shipping weight. (Tr. 258.) Using production
and sales price figures found in the US Bureau of Mnes Yearbooks Hoffer
found the average sal es price for pumce (including pumce sold to the
garnent industry) during the period from1987 through 1991 ranged from $11
to $24 per netric ton. He expressed an opinion that Arizona Tufflite
punice was conpetitive in the garnent washing industry. (Tr. 272.) Hoffer
stated that the price of pumce used in the building block i ndustry, the
| argest consuner of punmice, was $7.80 to $13 per netric ton during the sane
period. (Tr. 290.)

Hoffer noted that he was retai ned by conpani es in the garnent washi ng
industry to find sources of pumce. (Tr. 106.) After noting that only 1
in 25 pum ce deposits he examned contai ned punice of a type suitable for
garnent washing (Tr. 279), he explained that he examined 173 donestic
pumi ce deposits and found 14, including the Wite Wl can deposit,
contai ning pumce suitable for use in the stone washing i ndustry.

(Tr. 281, 287.)
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Qly 4 of the 14 deposits were in production and selling pumce to the
industry at the tine of the hearing. (Tr. 287.) During the period from
1987 through 1992 the Arizona Tufflite pumce was the best donestic pum ce
available in B Paso. (Tr. 294.)

The Forest Service' s last wtness was Janes M Qibachy, a consul t ant
in production, transportation and use of pumce, and technical sal es
representative in the chemcal and garnent-finishing business. (Tr. 183.)

Qubachy stated that he had visited 30 operational or future sites for
garnent washing pumce inthe US, Latin Anerica, South Anerica, and
southeast Asia. (Tr. 387.) He stated that in 1989 Arizona Tufflite was
selling to Anerican Garnent Hnishers for 7 to 8 cents a pound in bul k,
which was slightly | ess than bagged pumice. (Tr. 424.) He stated that the
donestic pumice producers selling pumce to fabric washers in H Paso,
Texas, during the period from1988 through 1990 were Arizona Tufflite,

G ass Muntain, and Qlancha Gallifornia, and during the period from1990 to
the hearing date the producers were New Mexi co Gpra, General Pumice (which
sold very little), and Arizona Tufflite. (Tr. 443.)

Fol low ng the presentation of the Forest Service case, counsel for
Arizona Tufflite noved for summary judgnent. (Tr. 442.) Follow ng the
presentation of argunents in support of and opposi ng sunmary j udgnent,
Judge (hild noted his opinion that "the Interior Board of Land Appeal s,
havi ng renanded the matter, cannot but be satisfied wth the evi dence
that's come in fromthe Gvernnent that there was at the tine of the
hearing, and continues to be, and has continued up to the present tine to
be, continued sales.” (Tr. 458.) Quoting the next to the |ast paragraph
of the maority opinionin Lhited Sates v. Miltiple Wse, Inc., supra,
Judge hild stated:

They say "we are unabl e to adequately di scern the extent of the
potential for continued sal es of stone-washing pumce fromthe
Wiite Wul can Nunber 2 claimat a price which would allow* * *"
and so forth.

* * * * * * *

And | think the evidence of continued sales right up to the
present has been nade out by the Governnent in its case in chief
at this hearing.

(Tr. 458-59.)

Judge (hild quoted an Qder issued by Judge Sieitzer on August 11,
1992, that "[t]he sole issue for hearing is whether the pumce on Wite
Wul can Nunber 2, previously found to possess uni que properties whi ch render
it coomercially nore val uabl e than ordinary pumce, that is |ocatabl e,
does, in fact possess such uni que properties.” He then stated:

And | think the evidence is clear that it does. It may be
-- | think it was stated that there are four, and | amtal ki ng
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about the Governnent's evidence, that there are four suppliers
of pumice inthe Lhited Sates. Two are recent suppliers, only
since this past year, in New Mexi co.

But, neverthel ess, of the four in the opinion of the
Governnent' s w t nesses, perhaps the |east val uable, and the | east
desirabl e was the pumice fromWite Wil can Nunber 2

Nevert hel ess, although it was the | east val uable, it
is categorized as one of those useful for |aundry purposes.
And there's no evidence that these other sources have an
i nexhaust i bl e suppl y.

There is no evidence that Wite Wil can might not yet be the
only avail abl e source, so this | eaves us to specul ate.

Not being permtted to do so, | nust rule that Judge
Sheitzer's test has been reached, Interior Board of Land Appeal s
has been reached, and has been covered by the Governnent, but it
has failed to make a prina faci e case.

| therefore dismss this contest and rule, as Judge Swieit zer
did, that the evidence is such that if a patent were pending, it
could go forward, all other things being regular on parcels 26
and 32.

(Tr. 460-61.)

Judge (hild had previously asked counsel for Miltiple Use whether the
clai mant had sel ected two 10-acre tracts, as we directed in Lhited Sates
V. Miltiple Wse, Inc., supra, at 135. Qounsel advised Judge Child that it
had sel ected tracts 26 and 32. (Tr. 457.)

After making this ruling Judge Child asked if there were any ot her
notions, and counsel for Miltiple Use noved to have the hearing reopened
to recei ve additional evidence regarding the validity of the Wite Wil can
No. 1 claim After hearing argunents in favor of revisiting the issue of
the validity of that claim Judge Child found the argunents to be | ess than
conpel ling and refused to exercise his discretionary authority do so. The
notion was denied. (Tr. 466.)

h May 18, 1994, Judge Child issued a fornal Decision di smssing
the proceeding. After quoting the statenent in Lhited Sates v. Miltiple
e, Inc., supra, at 125, setting out the reason for renand, and Judge
Sneitzer's August 11, 1992, O der stating that "[w hether the punmce on
Wiite Mul can No. 2 previously found to possess unique properties which
render it commercially nore val uabl e than ordi nary pumce (i.e., |ocatable)
does, in fact, possess such unique properties” was the sol e i ssue for
heari ng, Judge Chi I d' s Deci sion stat ed:

At the hearing the contestant called two w tnesses who
gave evidence to the effect that the pumce shipped fromthe
Wiite Mul can Nbo. 2 cl ai mindeed had uni que properties which

144 | BLA 395

WAW Ver si on



| BLA 94-405

rendered it comnmercially nore val uabl e than ordi nary pum ce

for purposes of stone washing, wth its principa narket being
H Paso, Texas. [(ontestant's] wtnesses further considered the
fact that contestee’'s Wite Mulcan Nbo. 2 claimis one of four
current sources for stone washing pumces.  the four,
contestant's wtnesses |isted contestee's pumces as being the

| east desirable, but acknow edged that two of the four sources
were of recent derivation, that is since 1990.

It is possible that changing conditions mght in the future
render contestee's pumice nore or |ess val uable, but contestant's
evidence clearly establishes that at the tine of the earlier
hearing and continuing to the tine of the current hearing, said
pumi ce had uni que properties which nade it val uabl e for stone
washing and that it commanded a narket position for that use.

In the afternoon of My 11, 1994, at the concl usi on of
contestant's case in chief, the contestee noved for dismssal of
the contest on the ground that contestant had failed to nake a
prinma face case as to the non-validity of the pumce di scovery on
Wiite Wul can No. 2,

Prior toruling on the notion, contestee was required to el ect
whi ch two of the nine 10-acre parcels it woul d sel ect for purpose of
naking up its 20-acre selection on the Wite Vulcan Nbo. 2 claim

O the norning of May 12, 1994, contestee on the record nade
its election to take 10-acre parcel s 26 and 32.

Ther eupon, contestee's "Mtion for Involuntary Nonsuit or
Dsmssal" of the contest was, and it is here agai n, GRANTED

At that tine, contestee presented a witten "Mtion for
Further Hearing: Tender of Gfer of Proof,"” which notion was then
and is here again DENED as untinely and wthout nerit.

(May 18, 1994, Decision at 2.)

Arizona Tufflite appealed. Inits statenent of reasons (SR Arizona
Tufflite seeks our reviewof "the admnistrative |aw judge s decision to
refuse to accept evi dence concerning the exposure, extraction and sal e of
special and distinct mnerals and bl ock pummce fromWite Mulcan I." (SR
at 2.)

In support of having this Board find that the admnistrative | aw j udge
shoul d have accepted its offer of further evidence, Aizona Tufflite first
points to the statenent in footnote 65 of our Miltiple Use decision that
the admnistrative | aw j udge coul d expand the scope of his reviewin the
event that either party tenders an offer of proof sufficient to permt him
to conclude that the facts tendered woul d conpel a reversal of his previous
findings of fact. It states that in response to the judge' s directive that
the parties should tender offers of proof for his consideration, the Forest
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Service tendered an affidavit containing concl usi ons and opi ni ons, rat her
than facts, and that at the hearing the Judge further opened the scope

of the hearing to include testinony regarding the projected future of the
stone washing industry. It argues that, at the sane tine Miltiple Use
submtted an offer of proof that the quality of the naterial mned fromthe
Wite Mulcan No. 1 and Wiite Vulcan No. 2 was the sane and that the quality
of the material woul d coomand a premumin the narketplace. It further
argues that when it submtted a second offer of proof at the outset of the
hearing Judge (hild recogni zed that the Forest Service had al | owed mning
on the Wite Mulcan No. 1 claim even though it was the concl usion of the
Board that the Wite Mulcan Nbo. 1 claimwas invalid, and then stated that
he had no authority to reopen the hearing as to the validity of the Wite
Wulcan No. 1 claim

[1] Wen the Board of Land Appeal s renands a case to an
admnistrative lawjudge, the admnistrative | aw judge has the inplied
authority to expand the scope of his review unless specifically prohibited
by the remanding decision, if either party tenders an offer of proof
sufficient to permit himto conclude that, if established, the facts
tendered woul d conpel a reversal of his previous findings of fact. Wen a
party tenders an offer of proof and the admnistrative | aw judge concl udes
that the offer of proof is not sufficient to conpel expandi ng the scope of
the hearing, this Board wll not overturn that decision wthout a clear
show ng of error.

At this point we wll note that there appears to be little question
that during the period between our Miltiple Use decision and the second
hearing Arizona Tufflite undertook mning operations on both clains, and
the Forest Service knewthat Arizona Tufflite was mning fromboth clains
and selling the product mned fromboth clains at a premum To place the
issue inits true context, we nust not only renenber what was renanded, but
what was deci ded.

Each clai mnust be supported by a di scovery, and, therefore,
there nust be an actual exposure of the val uabl e mneral wthin
the claam Whited Sates v. Dressel haus, 81 | BLA 252 (1984);
Lhited Sates v. Feezor, 74 IBLA56, 90 |.D 262 (1983). Judge
Sneitzer found that there was no exposure of |ocatabl e punce on
the Wite Mulcan No. 1 claam The cited basis for this
determination was the testinony of Vésley Mrgan (brother of
d arence Mbrgan), when describing the properties naki ng pum ce
suitabl e for a stone-washing abrasive. He stated that the punmce
cannot have any clay lunps or staining init (see Tr. 1352
(enphasi s added)). Exhibit 74, a col or photograph of pum ce
sanpl es fromthe two clains, graphically illustrates the
difference in coloration. The fact that the pumce on the Wite
Vulcan No. 1 claimwas not free fromstaining was al so noted by
Miltiple Use's wtness Sheridan, when he concl uded that the
coloration of the pumice fromthe Wite Mulcan No. 1 claim as
depicted in Exhibit 74, appeared to be hydrated iron oxide stain
(Tr. 1632-33; see also Tr. 1650).
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V¢ note that the testinony Judge Saeitzer relied upon when
concl uding that there was no show ng of iron stain free pumce on
the Wite Mulcan No. 1 claimwas presented by w tnesses for both
Miltiple Use and the Forest Service. Ve agree wth his
interpretation of this testinony. Ve al so agree that the
preponder ance of the evidence supports a finding that the air-
fall pumce on the Wite Vulcan No. 2 clai mhas those above-
described properties which give it a distinct and special val ue
for use as an abrasive in the stone-washi ng i ndustry.

Lhited Sates v. Miltiple Wse, Inc., supra, at 109 (footnote omtted).

As can be seen, both the original admnistrative | aw judge finding and

our finding in that case were that there was no exposure of iron stain
free pumce on the Wite VMulcan No. 1 claimat the tine of the hearing.
Fromthe facts presented on remand, we are left wth no doubt that the
iron stain free pumce was exposed on the Wite VMulcan No. 1 claim
subsequent to the hearing. Nothing presented by Arizona Tufflite woul d
lead us to the conclusion that, as a natter of fact, there was an exposure
of iron stain free pumce on that claimat the tine of the hearing. Qur
concl usi on on page 134 of the Miltipl e Wse decision that "Judge Sheitzer's
finding that no di scovery of |ocatable mneral existed on the Wiite Wil can
No. 1 claimat the tine of the hearing is supported by the record, and we
find no basis for overturning his decision” is not altered by the
allegations of fact presented to Judge Sneitzer, to Judge Child, or on
appeal . Said another way, neither Judge Sweitzer nor Judge Child found the
tendered evi dence to be sufficiently conpelling to expand the scope of the
hearing. Nor do we.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodifi ed.

RW Milen
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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